Second Regular Session 119th General Assembly (2016)

PRINTING CODE. Amendments: Whenever an existing statute (or a section of the Indiana
Constitution) is being amended, the text of the existing provision will appear in this style type,
additions will appear in this style type, and deletions will appear in this stylte type:

Additions: Whenever a new statutory provision is being enacted (or a new constitutional
provision adopted), the text of the new provision will appear in this style type. Also, the
word NEW will appear in that style type in the introductory clause of each SECTION that adds
a new provision to the Indiana Code or the Indiana Constitution.

Conflict reconciliation: Text in a statute in this style type or this styte tppe reconciles conflicts
between statutes enacted by the 2015 Regular Session of the General Assembly.

SENATE ENROLLED ACT No. 28

AN ACT to amend the Indiana Code concerning civil law and
procedure.

Be it enacted by the General Assembly of the State of Indiana:

SECTION 1. IC 34-18-0.5 IS ADDED TO THE INDIANA CODE
AS A NEW CHAPTER TO READ AS FOLLOWS [EFFECTIVE
JULY 1, 2017]:

Chapter 0.5. Implementation

Sec. 1. The general assembly emphasizes, to the parties, the
courts, and the medical review panels, that adhering to the
timelines set forth in this article is of extreme importance in
ensuring the fairness of the medical malpractice act. Absent a
mutual written agreement between the parties for a continuance,
all parties subject to this article, and all persons charged with
implementing this article, including courts and medical review
panels, shall carefully follow the timelines in this article. No party
may be dilatory in the selection of the panel, the exchange of
discoverable evidence, or in any other matter necessary to bring a
case to finality, and the courts and medical review panels shall
enforce the timelines set forth in this article so as to carry out the
intent of the general assembly.

SECTION 2.1C 34-18-2-4.5 ISADDED TO THE INDIANA CODE
AS A NEW SECTION TO READ AS FOLLOWS [EFFECTIVE
UPON PASSAGE]: Sec. 4.5. "Anesthesiologist assistant'" has the
meaning set forth in IC 25-3.7-1-1.
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SECTION 3. IC 34-18-2-12.5 IS ADDED TO THE INDIANA
CODE AS A NEW SECTION TO READ AS FOLLOWS
[EFFECTIVE JULY 1, 2017]: Sec. 12.5. "Final nonappealable
judgment'" means a final judgment with respect to which:

(1) the time for filing an appeal has expired;

(2) all appeals have been exhausted; or

(3) both.
A final nonappealable judgment is issued on the date an event
described in subdivisions (1) through (3) occurs.

SECTION 4. IC 34-18-2-14, AS AMENDED BY P.L.117-2015,
SECTION 44, 1S AMENDED TO READ AS FOLLOWS [EFFECTIVE
UPON PASSAGE]: Sec. 14. "Health care provider" means any of the
following:

(1) An individual, a partnership, a limited liability company, a
corporation, a professional corporation, a facility, or an institution
licensed or legally authorized by this state to provide health care
or professional services as a physician, psychiatric hospital,
hospital, health facility, emergency ambulance service
(IC 16-18-2-107), dentist, registered or licensed practical nurse,
physician assistant, certified nurse midwife, anesthesiologist
assistant, optometrist, podiatrist, chiropractor, physical therapist,
respiratory care practitioner, occupational therapist, psychologist,
paramedic, advanced emergency medical technician, or
emergency medical technician, or a person who is an officer,
employee, or agent of the individual, partnership, corporation,
professional corporation, facility, or institution acting in the
course and scope of the person's employment.

(2) A college, university, or junior college that provides health
care to a student, faculty member, or employee, and the governing
board or a person who is an officer, employee, or agent of the
college, university, or junior college acting in the course and
scope of the person's employment.

(3) A blood bank, community mental health center, community
intellectual disability center, community health center, or migrant
health center.

(4) A home health agency (as defined in IC 16-27-1-2).

(5) A health maintenance organization (as defined in
IC 27-13-1-19).

(6) A health care organization whose members, shareholders, or
partners are health care providers under subdivision (1).

(7) A corporation, limited liability company, partnership, or
professional corporation not otherwise qualified under this section
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that:

(A) as one (1) of its functions, provides health care;

(B) is organized or registered under state law; and

(C) is determined to be eligible for coverage as a health care

provider under this article for its health care function.
Coverage for a health care provider qualified under this
subdivision is limited to its health care functions and does not
extend to other causes of action.

SECTION 5. IC 34-18-4-1 IS AMENDED TO READ AS
FOLLOWS [EFFECTIVE JULY 1, 2017]: Sec. 1. Financial
responsibility of a health care provider and the provider's officers,
agents, and employees while acting in the course and scope of their
employment with the health care provider may be established under
subdivision (1), (2), or (3):

(1) By the health care provider's insurance carrier filing with the
commissioner proof that the health care provider is insured by a
policy of malpractice liability insurance in the amount of at least
two hundred fifty thousand dottars ($256;666) the amount
specified in IC 34-18-14-3(b) per occurrence and sevet hundred
fifty thousand dotars (5756;666) three (3) times that amount in
the annual aggregate, except for the following:
(A) If the health care provider is a hospital, as defined in this
article, the minimum annual aggregate insurance amount is as
follows:
(1) For hospitals of not more than one hundred (100) beds,
five mittion dottars (5$5;606;006): twenty (20) times the
amount specified in IC 34-18-14-3(b).
(i1) For hospitals of more than one hundred (100) beds,
thirty (30) times the amount specified in
IC 34-18-14-3(b).
(B) If the health care provider is a health maintenance
organization (as defined in IC 27-13-1-19) or a limited service
health maintenance organization (as defined in
IC 27-13-34-4), the minimum annual aggregate insurance
amount is ene mithon seven hundred fifty thousand doHars
$1750;066): seven (7) times the amount specified in
IC 34-18-14-3(b).
(C) If the health care provider is a health facility, the minimum
annual aggregate insurance amount is as follows:
(1) For health facilities with not more than one hundred
(100) beds, seven hundred fifty thousand dotars (5756;666)-

SEA 28 — Concur




4

three (3) times the amount specified in IC 34-18-14-3(b).
(i1) For health facilities with more than one hundred (100)
beds, one milltont two hundred fifty thousand dotars
51250;6060): five (5) times the amount specified in
IC 34-18-14-3(b).
(2) By filing and maintaining with the commissioner cash or
surety bond approved by the commissioner in the amounts set
forth in subdivision (1).
(3) If the health care provider is a hospital or a psychiatric
hospital, by submitting annually a verified financial statement
that, in the discretion of the commissioner, adequately
demonstrates that the current and future financial responsibility
of the health care provider is sufficient to satisfy all potential
malpractice claims incurred by the provider or the provider's
officers, agents, and employees while acting in the course and
scope of their employment up to a total of twe hundred fifty
thousand dotars ($256;600) the amount specified in
IC 34-18-14-3(b) per occurrence and annual aggregates as
follows:
(A) For hospitals of not more than one hundred (100) beds,
five mithon dottars ($5;006;660): twenty (20) times the
amount specified in I1C 34-18-14-3(b).
(B) For hospitals of more than one hundred (100) beds, seven
mitheon five hundred thousand dotars ($7%566;660): thirty
(30) times the amount specified in IC 34-18-14-3(b).
The commissioner may require the deposit of security to assure
continued financial responsibility.

SECTION 6. IC 34-18-6-4, AS AMENDED BY P.L.18-2014,
SECTION 1, IS AMENDED TO READ AS FOLLOWS [EFFECTIVE
JULY 1, 2017]: Sec. 4. (a) Claims for payment from the patient's
compensation fund must be computed and paid as foltews: not later
than sixty (60) days after the issuance of a court approved
settlement or final nonappealable judgment.

become finat during the first three (3) months of the catendar year
must be:

A) computed on March 3t and
of that catendar year:
become finat during the second three (3) months of the calendar
year must be:
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A) computed on Fune 36; and
(B) patd not fater than Juty +5;
of that catendar year:
beeome final during the third three (3) months of the ealendar
year must be:
A) computed on September 36; and
(B) patd net tater than October 15+
of that catendar year:
become final during the tast three (3) months of the calendar year
must be:
A) computed ont Pecember 31 of that calendar year; and
(B) patd not tater than January 15 of the foHowing catendar
year:

(b) If the balance in the fund is insufficient to pay in full all claims
that have become final during a three (3) month period, the amount
paid to each claimant must be prorated. Any amount left unpaid as a
result of the proration must be paid before the payment of claims that
become final during the following three (3) month period.

SECTION 7. IC 34-18-6-5, AS AMENDED BY P.L.18-2014,
SECTION 2, IS AMENDED TO READ AS FOLLOWS [EFFECTIVE
JULY 1,2017]: Sec. 5. The auditor of state shall issue a warrant in the
amount of each claim submitted to the auditor against the fund en
March 31; June 36; September 36; and Pecember 31 of each year: not
later than sixty (60) days after the issuance of a court approved
settlement or final nonappealable judgment. The only claim against
the fund shall be a voucher or other appropriate request by the
commissioner after the commissioner receives:

(1) a certified copy of a final nonappealable judgment against a
health care provider; or

(2) acertified copy of a court approved settlement against a health
care provider.

SECTION 8. IC 34-18-10-25 IS AMENDED TO READ AS
FOLLOWS [EFFECTIVEJULY 1,2017]: Sec. 25. (a) Each health care
provider member of the medical review panel is entitled to be paid:

(1) up to three hundred fifty dotars ($356) five hundred dollars
($500) for all work performed as a member of the panel, exclusive
of time involved if called as a witness to testify in court; and
(2) reasonable travel expense.

(b) The chairman of the panel is entitled to be paid:

(1) at the rate of two hundred fifty dollars ($250) per diem, not to
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exceed two thousand five hundred dollars ($2;666): ($2,500);
and
(2) reasonable travel expenses.

(c) The chairman shall keep an accurate record of the time and
expenses of all the members ofthe panel. The record shall be submitted
to the parties for payment with the panel's report.

(d) Fees of the panel, including travel expenses and other expenses
of the review, shall be paid by the side in whose favor the majority
opinion is written. If there is no majority opinion, each side shall pay
fifty percent (50%) of the cost.

SECTION 9. IC 34-18-14-3 IS AMENDED TO READ AS
FOLLOWS [EFFECTIVE JULY 1,2017]: Sec. 3. (a) The total amount
recoverable for an injury or death of a patient may not exceed the
following:

(1) Five hundred thousand dollars ($500,000) for an act of
malpractice that occurs before January 1, 1990.
(2) Seven hundred fifty thousand dollars ($750,000) for an act of
malpractice that occurs:

(A) after December 31, 1989; and

(B) before July 1, 1999.
(3) One million two hundred fifty thousand dollars ($1,250,000)
for an act of malpractice that occurs:

(A) after June 30, 1999; and

(B) before July 1, 2017.
(4) One million six hundred fifty thousand dollars ($1,650,000)
for an act of malpractice that occurs:

(A) after June 30, 2017; and

(B) before July 1, 2019.
(5) One million eight hundred thousand dollars ($1,800,000)
for an act of malpractice that occurs after June 30, 2019.

(b) A health care provider qualified under this article (or IC 27-12

before its repeal) is not liable for an amount in excess of the following:

(1) Two hundred fifty thousand dollars ($250,000) for an
oceurrenee act of malpractice that occurs:

(A) after June 30, 1999; and

(B) before July 1, 2017.
(2) Four hundred thousand dollars ($400,000) for an act of
malpractice that occurs:

(A) after June 30, 2017; and

(B) before July 1, 2019.
(3) Five hundred thousand dollars ($500,000) for an act of
malpractice that occurs after June 30, 2019.
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(c) Any amount due from a judgment or settlement that is in excess
of the total liability of all liable health care providers, subject to
subsections (a), (b), and (d), shall be paid from the patient's
compensation fund under IC 34-18-15.

(d) If a health care provider qualified under this article (or IC 27-12
before its repeal) admits liability or is adjudicated liable solely by
reason of the conduct of another health care provider who is an officer,
agent, or employee of the health care provider acting in the course and
scope of employment and qualified under this article (or IC 27-12
before its repeal), the total amount that shall be paid to the claimant on
behalf of the officer, agent, or employee and the health care provider
by the health care provider or its insurer is the following:

(1) Two hundred fifty thousand dollars ($250,000) for an act of
malpractice that occurs:
(A) after June 30, 1999; and
(B) before July 1, 2017.
(2) Four hundred thousand dollars ($400,000) for an act of
malpractice that occurs:
(A) after June 30, 2017; and
(B) before July 1, 2019.
(3) Five hundred thousand dollars ($500,000) for an act of
malpractice that occurs after June 30, 2019.
The balance of an adjudicated amount to which the claimant is entitled
shall be paid by other liable health care providers or the patient's
compensation fund, or both.

SECTION 10. IC 34-18-14-4 IS AMENDED TO READ AS
FOLLOWS [EFFECTIVE JULY 1, 2017]: Sec. 4. (a) If the possible
liability of the health care provider to the patient is discharged solely
through an immediate payment, the limitations on recovery from a
health care provider stated in section 3(b) and 3(d) of this chapter
apply. witheut adjustment:

(b) If the health care provider agrees to discharge its possible
liability to the patient through a periodic payments agreement, the
amount of the patient's recovery from a health care provider in a case
under this subsection is the amount of any immediate payment made by
the health care provider or the health care provider's insurer to the
patient, plus the cost of the periodic payments agreement to the health
care provider or the health care provider's insurer. For the purpose of
determining the limitations on recovery stated in section 3(b) and 3(d)
of this chapter and for the purpose of determining the question under
IC 34-18-15-3 of whether the health care provider or the health care
provider's insurer has agreed to settle its liability by payment of its
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policy limits, the sum of {1 the present payment of money to the
patient (or the patient's estate) by the health care provider (or the health
care provider's insurer) plus (2} the cost of the periodic payments
agreement expended by the health care provider (or the health care
provider's insurer) must exceed:
(1) one hundred eighty-seven thousand dollars ($187,000) for an
act of malpractice that occurs:
(A) after June 30, 1999; and
(B) before July 1, 2017; and
(2) seventy-five percent (75%) of the maximum amount a
health care provider is responsible for under section 3(b) and
3(d) of this chapter for an act of malpractice that occurs after
June 30, 2017.

(c) More than one (1) health care provider may contribute to the cost
of a periodic payments agreement, and in such an instance the sum of
the amounts expended by each health care provider for immediate
payments and for the cost of the periodic payments agreement shall be
used to determine whether the ene hundred etghty=seven thousand
dottar 5187006y requirement in subsection (b) has been satisfied.
However, one (1) health care provider or its insurer must be liable for
at least fifty thousand dollars ($50,000).

SECTION 11. IC 34-18-15-3 IS AMENDED TO READ AS
FOLLOWS [EFFECTIVE JULY 1, 2017]: Sec. 3. If a health care
provider or its insurer has agreed to settle its liability on a claim by
payment of its policy limits of two hundred fifty thousand doHars
£$256;006); established in 1C 34-18-14-3(b) and IC 34-18-14-3(d),
and the claimant is demanding an amount in excess of that amount, the
following procedure must be followed:

(1) A petition shall be filed by the claimant in the court named in
the proposed complaint, or in the circuit or superior court of
Marion County, at the claimant's election, seeking:

(A) approval of an agreed settlement, if any; or

(B) demanding payment of damages from the patient's

compensation fund.
(2) A copy of the petition with summons shall be served on the
commissioner, the health care provider, and the health care
provider's insurer, and must contain sufficient information to
inform the other parties about the nature of the claim and the
additional amount demanded.
(3) The commissioner and either the health care provider or the
insurer of the health care provider may agree to a settlement with
the claimant from the patient's compensation fund, or the
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commissioner, the health care provider, or the insurer of the
health care provider may file written objections to the payment of
the amount demanded. The agreement or objections to the
payment demanded shall be filed within twenty (20) days after
service of summons with copy of the petition attached to the
summons.

(4) The judge of the court in which the petition is filed shall set
the petition for approval or, if objections have been filed, for
hearing, as soon as practicable. The court shall give notice of the
hearing to the claimant, the health care provider, the insurer ofthe
health care provider, and the commissioner.

(5) At the hearing, the commissioner, the claimant, the health care
provider, and the insurer of the health care provider may
introduce relevant evidence to enable the court to determine
whether or not the petition should be approved if the evidence is
submitted on agreement without objections. If the commissioner,
the health care provider, the insurer of the health care provider,
and the claimant cannot agree on the amount, if any, to be paid
out of the patient's compensation fund, the court shall, after
hearing any relevant evidence on the issue of claimant's damage
submitted by any of the parties described in this section,
determine the amount of claimant's damages, if any, in excess of
the two hundred fifty thousand dottars ($256,660) health care
provider's policy limits established in IC 34-18-14-3(b) and
IC 34-18-14-3(d) already paid by the insurer of the health care
provider. The court shall determine the amount for which the fund
is liable and make a finding and judgment accordingly. In
approving a settlement or determining the amount, if any, to be
paid from the patient's compensation fund, the court shall
consider the liability of the health care provider as admitted and
established.

(6) A settlement approved by the court may not be appealed. A
judgment of the court fixing damages recoverable in a contested
proceeding is appealable pursuant to the rules governing appeals
in any other civil case tried by the court.

(7) A release executed between the parties does not bar access to
the patient's compensation fund unless the release specifically
provides otherwise.

SECTION 12. IC 34-18-18-1 IS AMENDED TO READ AS
FOLLOWS [EFFECTIVE JULY 1, 2017]: Sec. 1. When a plaintiff is
represented by an attorney in the prosecution of the plaintiff's claim
subject to IC 34-18-8-4, the plaintiff's attorney's fees from any award
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made from the pattent's compensation fund may not exceed, for an act
of malpractice committed:
(1) before July 1, 2017, fifteen percent (15%) of any recovery
from the fund; and
(2) after June 30, 2017, thirty-two percent (32%) of any
recovery under IC 34-18-14-3.
SECTION 13. An emergency is declared for this act.
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President of the Senate

President Pro Tempore

Speaker of the House of Representatives

Governor of the State of Indiana

Date: Time:
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